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HBHA o CEBEEVH ) 99 ZOH
HoEDIE, 29 LEZIZg e LTt
TEZVOTIERWD, F21d, TXRETIER
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REMERERZHF CCEABEOTRED S
NS EIRDLOND, TAY A TIHHETT,
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FEIHREPFEECE o TEELZELTY,
FHOARALENRTL b L EEA,

WIS, ZTHICBEME L T, FEoXREEAlEDM
BIZOWTH, MEPLETIE VWAL BnE
o FABLIIEEIZ LD RE (KD X E B
RIFTWBZ L) 2HEETHY. ZOFHRIIE
DFlE (RIF TV LB EGE KT LI L)
THEHEVHIHRBEHN ET, ZDLIITEZ
FE. REHE) E, LD XS ITHIRT
FTLHO0, LWVIERICR D ERIREICK
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LONHMEICR Y T3,

KFDHRIZB T, HEOBEHEZEZLHDT
HIE, MPEHIN TV LO0HEHEICED
T3, HWREAIEO BRICOWTH, HAT
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CHEELTLEINSTT, A—APMFYTT
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' #®

KEDFH L WEERERIEREIC DWT
R 8 (k)

I FU®IC

A HT L OERHLE
MER RIS X O ORI B § 2 1
H.R. 4872, the Health Care and Education Reconciliation Act of 2010
WERATEIL77015(0) FE DT (2010423730 HKAZ)

Sec. 1409. Codification of Economic Substance Doctrine and Penalties

KRETIEELC T TAfFEHIE BMEGEE) BlE, (?)

General Anti-Abuse Rule, General Anti-Avoidance Rule, GAAR

FEFFEE L& DE 205 2 HilEik & UChisR
R D E
ek &R IT I (?)

Eililfo): a4
20% F 72 1340% D MEHL (Accuracy Related Penalty)

B. ZomEDHN
CRLBARDEE ) &% ?
Smell Test?
BT ?
BRI ?
Al (BAR) 12 & 2 Al 2

PHHBLEDEE ) Z23%im T 2 D, e ?

THBLELEE ) 12DV, iz 22 L TE DR ?
MRRDOTEG, k2
FHITTHEME X o & 7z ?

— 157 —



213

II. 77015%(0) & 1%

A REFFINSE T 2O WL (Clarification of Economic Substance Doctrine)
(ML TE 200 ? IETE 205 7?)
§7701(0)(5)(c)---Determination of Application of Doctrine Not Affected
I E TOMBIEOMER %, e (ZER) M7,

W FHEME -+ 7any transaction to which the economic substance doctrine is relevant”

B. =T A b
1. 2o D%
THET A b DFBLUEIA) & LB B)
(A) Z2DHENC > TBIE ORFINAE Y > a VI ERKICEL T 2 2 &
FMELTDI Yy 2 A - v 2L F—
PURLE - - - b ZEb SRy (BAHOARP T 2) 2 EHERE
(B) WBLFF 1< Z DU %47 9 #1124 D (substantial) HIY (BLEHHEERLAA) 2362 2 &

2. Conjunctive Test
KD I
(1) BEI TR S N DI, W& 2507 SN T 4UE7 5 70 &5 2 4
& Disjunctive Test (&5 5 TEW)
ColtecH| P72 £ 1&1, Disjunctive Test% BIHEIZ M7
(2 W oo (FH) HHFNE, BROZOIIFMH &b 2R T &2
FRIZ DT Conjunctive
(3) & WIEZ SEF 2 BRE TR E & OB
NS AP DKL % | VLT
LaL., &L A2HEAMEX, WEIoRED S5 (HHE O HL)
Bl EREIRRD HAs b 2 By | % XA LTI e g, BiRTE %,
1 Coltec Industries, Inc. v. United States, 454 F.3d 1340 (Fed. Cir. 2006), rev’g 62 Fed. Cl. 716 (2004)(where
a taxpayer has satisfied all statutory requirements established by Congress, as Coltec did in this case, the
use of the "economic substance" doctrine to trump "mere compliance with the Code" would violate the

separation of powers). See also Pasternak v. Commissioner, 990 F.2d 893, 898 (6th Cir. 1993); Klamath
Strategic Investment Fund v. United States, 568 F.3d 537, (5th Cir. 2009).

2 Rice’s ToyotaWorld v. Commissioner, 752 F.2d 89, 91-92 (4th Cir. 1985); IES Industries v. United States,
253 F.3d 350, 358 (8th Cir. 2001)

3 ACM Partnership v. Commissioner, 157 F.3d at 247; James v. Commissioner, 899 F.2d 905, 908 (10th Cir.
1995); Sacks v. Commissioner, 69 F.3d 982, 985 (9th Cir. 1995).
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C. FBLHTHI R D ATRELE

BARINLE VD DRLBEETIEEV, 29DF A b TOEFEEE,

WEE & 5 B

BT DO FAE & BB O FIAE O BIFEATIfE 2 Hfik L 72 & F . BT OF] 4%
314312 (substantial) RiAZN 2% 2 &

FERDHIFE, B ORI E LT, 2RO TE 7d,
= fzHALTELDD,
(D) MBLH 23 TR 2 B OREDS, FIIF S TR,
(2) WElLc iz, MRS 215§ 2 nagtEds e o,
(3) VA Y EFRSHEFFHIREIEIR & 253, T3 Tld 7S,
(4) B DOFIZEAG S 112 AU REMEDS B AL KT,

@)D i —
Hi AT D 5

SHEBUE, ST X o TR AR
BN R CRililE)

ZEl OIS (X v b) 1ZEEL W08,
v YT, Yy 7R - vy —HElcowT, MBS Eo
A1)y FDFRI N,

4 Coltec Industries v. United States, 454 F.3d 1340 (Fed. Cir. 2006).

5 Knetsch, 364 U.S. at 361; Goldstein v. Commissioner, 364 F.2d 734 (2d Cir. 1966).

6 Goldstein v. Commissioner, 364 F.2d at 739-40; Sheldon v. Commissioner, 94 T.C. 738, 768 (1990)

7 Rice’s Toyota World v. Commissioner, 752 F. 2d 89, 94 (4th Cir. 1985); Compaq Computer Corp. v.
Commissioner, 277 F.3d 778, 781 (5th Cir. 2001); IES Industries v. United States, 253 F.3d 350, 354 (8th
Cir. 2001); Wells Fargo & Company v. United States, No. 06-628T, 2010 WL 94544, at *57-58 (Fed. Cl.
Jan. 8, 2010).

& See American Electric Power, Inc. v. United States, 136 F. Supp.2d 762, 791-792 (S.D. Ohio 2001), affd,
326 F.3d.737 (6th Cir. 2003); Wells Fargo & Company v. United States, No. 06-628T, 2010 WL 94544, at
*59 (Fed. Cl. Jan. 8, 2010).

9 See, e.g., Joint Committee on Taxation, Report of Investigation of Enron Corporation and Related Entities
Regarding Federal Tax and Compensation Issues, and Policy Recommendations (JSC-3-03) February, 2003
(“Enron Report”), Volume III at C-93, 289.
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D. #iE %
1. THUEL, (transaction) & 1% ?
FECEL okt LCRlEss#m S s,
D L 72 H 2 &) L oABUE
LRSS | D3 (the step transaction doctrine) % &7
ColtecHl ik & DEYR

HHITDHE 2 J7(Reg. § 1.6011-4(b)(1)) (Reportable transactions!Zf L)

The term transaction includes all of the factual elements relevant to the
expected tax treatment of any investment, entity, plan, or arrangement,
and includes any series of steps carried out as part of a plan.

2. FEVFINFE T8

Common Law Doctrine & L T/E# ?

3. A () W5 DERSE

FEE F 7 IR D 72 DI IS FRAE

4. Determination of Application of Doctrine Not Affected
FEFINFEDOBEMD B DD D IT -« + - SLEDdpofeD EFLU ?

“in the same manner as if this subsection had never been enacted”

E. AT T A I (Reasonable Means Test)
EEBREClE, 2T A R0
Disjunctives 437 A b ic & 2 EIBGER AP 0522
1S (BEHHEERLL ) HINE OBIGTABNA TR TH S Z L
FEEHWT A PO L OB (JCTHE T M) &, BICHIBR

0 GERDHRICDOVT, —Eia] T892 2« ¥ 2Ly —~OKE D & BAE~DIGH TR, 74 >
Tl - LEa—8456311, 75-78F (20064F)  IAMHIEHS MSEIF:58 & ik /T o P — FBL IS 77 O 17
AT L L COWERNA M & IR — ) BUBS K P EGR#555 1F, 51-59F1 (20074F)
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II1.

=

A

A ATECE OINEED ol
1. 1ERfE S 12PE 3 % Sl (Accuracy Related Penalty, §6662)
HREREE O 2 B

(1) Negligence or disregard of rules or regulations.
(2) Any substantial understatement of income tax.

(3) Any substantial valuation misstatement under chapter 1.

nE

=R (underpayment) 254 4R
JERI20%., —E DRI HER $ % 55 151340%(§6662(h))

QDGR - BB (¥ v 72« > 2Ly —DBEIE M)
WBLE DT 5 72 3 L O B 24 D ll(substantial authority) 3% 3,
F73

ZDEHH», BEEETEYICHTR (adequately disclosed) 41, 2>,
Bt 32 D X 5 1o 7 2 EACH PRI (reasonable basis)3® % .

GEEWEEE I & % fbRk(Reasonable Cause Exception, §6664(c))

AR IS ARV B (reasonable cause)23db 0 . MBLE 23R IEIC (in
good faith)fTE L 7z &

Yy IRz )VY —DGE LM
FABIEMIR D HT - A ZWNBLHME U 758
WBE DR > a VIR b N B HERDB0% %8 A 554

2. $HEH | (Listed Transaction), ZE#5HS| O FiHI(Reportable Transaction)(§6662A)

RIS (§6707A(c))
FREmE] - - RATEEDHBIRNG & LTRELZ D

FEREWG] - - RATREAMBURLEE % 72 13RO ATRELED S 5 & HIlFT L |
BT | TR DB %2 Bk 9 2 05 R g 5 2 1A
= I3 D 3870 H NS HBLEIE F 72 (3 5BLC & 5 5] (§6707A(0)(2)
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s OHHNIC X > TEL 72 i (understatement amount) 235152
WAL 7o TR I B R & FE U 7o B

BRIl - - - 20%

Y BAR D 2 GG - - - 30%
APHEtE. 2 oFllowEH % SECHREGHICHIM L 2 1T ud 5 2\,
k. JERIRICN S 21 HI(§6707A)
$10,000 (HFAAN) % 7213$50,000
FHEMET12$100,000 (FIARN) & 7 1£$200,000

ARUVBLHIC X 2 bR B AL
BN O 72 I 12 S BRASE
B DI Z DIRGDSEY]CTH 5 & &2 AFRIICERL 72 2 & 22K

Disqualified tax advisor, Disqualified opinion

B. LI & 2 Sl & REFFRYILE & O

1. Fir- BB (§6662(b)(6))
§7T01)ICHE T A RFMER 2R L&, 4013, JHICET IHTEOE %
W7z RnE E

20% DL
WA (underpayment) % %5

2. FEFFINFEE 2 R < JERIRHG [~ D HEHR (§6602(1)

(Non-disclosed Non-economic Substance Transactions)
IMEBLEZ40% LT %,
FEEINIEEL 2 K < JEBHRILE]
B DRI B S 2 SHASH & 7213 2 OUATET IS B\ TilY)
IZHIR ST AR VIGEIT, §66020)(O)DiHE 251 2 b D

3. R H (Reasonable Cause) 1 & 2l A (§6664(d)(2)

§6602(b)(6) DiE T % 32\ 7= I3 1121, 2 sk % A
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IV. 43
A EOZALERZ

1oz (RERL) X 25028
M OBB TR, BRI, MBHMIRA~D A v £ —2 (RHNEN])
R & B EHAIPI DR
TR B U 22 d,

2. TREFNFEHE) OBZiIZEboTwkn,

47 Conjunctive Test THfi—

7272 L. “transaction” “meaningful change” “substantial* & \» > 7z {l}f&

. HEEORREE E LT b,

I TR, (S5 Okt
TEBI TR OTEEHTR L Ot L vtk
Gy IR T2V TORMIIIES,

3. MR & N B
ZEHASWNE R, HRPWIRINC G 7 BRI IS O W»TiE, §7701(0) I3 A L
BnELTWwa,
Lo L, flEEICIIBUE S Nedpo 7z,

4. The Angel List (FEAHGEIDOY A )
SOEBRBCHER S L, TEBIRE RN S N BB SN kb o,
BUEIC K BHIEDRD 5 NT 203, MBA. RATIERER,
SEDOEE DS BUHICHIBIE - HEE 2 B v 2
RSNV LIEIE, FIFNEEZ KT IFENSH 256,
SERRET, WA E SR
(1) A CEARD

1 JCX-18-10, “Technical Explanation of the Revenue Provisions of the ‘Reconciliation Act’ of 2010, as
Amended, in Combination With the ‘Patient Protection and Affordable Care Act,” 152-153 (Mar. 21, 2010);

JCX-11-10, “Technical Explanation of the Revenue Provisions Contained in the American Workers, State
and Business Relief Act of 2010, as Passed by the Senate on March 10, 2010,” 189-190 (Mar. 11, 2010).
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(2) ESeE (defhz ENICE C D)
(3) BBADFNT, HIFTHRIL D 720 OHGE], —ihDHH]
(4) BIHIEADTIH (§482, Z DOMUMEHBIBLEIC >V TR L 74 5 2 n54)

B. Hil Il & G/R2E
BOECHREI 2D - 75y
PRI (FFBGH. SR ofzfEM), HAR L xR

BT RV

W5 DR

FBEMIR DAL
AL T & BN

Announcement 2010-9'2
HBLE DA &5 2 2 B L OIS 2 IR AT ISR ¢ 5,
FIN48B [ & %2 D 35,

C. [ & 7 % Gt
HERIFERD 64T E 7223, Conjunctive Test% 74 D IZHEH § 2 & Mo nlHENE:
RKoOons THE) ICREDEDNDH DD TIEAE\VD? (i[i#g The Angel List)

1. o FEBL GRBLNH)

Cottage SavingsiHH ire i # 1 pk15
FIEBL YWDV, FFRYFRE 38 0] 2 PEkR

2. B OB 2 ST % 720 DS
Tathseani§as2)
PRI 2 ZEREUS & 470§ B (§338)

12.2010-7 IRB 408.

13 FASB Interpretation No. 48, Accounting for Uncertainty in Income Taxes, an interpretation of FASB
Statement No. 109 (2006).

4 Monte A. Jackel, Dawn of a New Era: Congress Codifies Economic Substance, 127 Tax Notes 289, 297-98
(2010). §7701(0)IZ 2V TDFHLEL TIE, E5I2, McMahon, Martin J., Living with (and Dying by) the
Codified Economic Substance Doctrine (June 11, 2010). University of Florida Levin College of Law
Research Paper. Available at SSRN: http://ssrn.com/abstract=1623822

15 Cottage Savings Association v. Commissioner, 499 U.S. 554 (1991).
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3. ¥ & oy
BT DT, FERFFIHE 2 BER L 2 HBLECHIFTHI e
HEIZOWT, SR 2

4. Debt & Equity

BIUIHIBE B2 SN 58,

5. JHEREA & NEREA

§78747% EDMMBIED D 2 Z 5, 77010 DM L%\ (DTIEAR VD) |

6. EADRBAL, AHAKEF L

The Angel ListiZ (% & % %3, ColtecHlikd» & i3, HUG| DEIZEHAT HME

7. §304H¢5|
MR I g 2 T LHEY ) AURRBL
EBIBLIE 23 8 2 Bt D 7701 (0) D38 JH [T

8. JHEBLAPERR
HEBLZ B L TREGEICOWT, BANCIIRINERE
EMEROE + - - Compag ko, TESH|H#20

9. /N— b F =y TR

§7521C & % M2 51k

1054 LG

Northern Indianafiljk2!, UPSH|22

16 Countryside Limited Partnership v. Commissioner, T.C. Memo. 2008-3.

17 Caruth v. United States, 688 F. Supp. 1129 (D. Ct. 1987), affd, 865 F.2d 644 (5th Cir. 1989).
18 Kraft Foods Co. v. Commissioner, 232 F.2d 118 (2d Cir. 1956).

19 Compaq Computer Corp. v. Commissioner, 277 F.3d 778 (5th Cir. 2001).

20 TES Industries, Inc. v. United States, 253 F.3d 350 (8th Cir. 2001).

21 Northern Indiana Public Service Corp. v. Commissioner, 115 F.3d 506 (7th Cir. 1997).

22 United Parcel Service of America v. Commissioner, 254 F.3d 1014 (11th Cir. 2001).

— 165 —



10713

V. 8bhic
MR BT 2 A0
HllE & LCORFNEETRITD VE 25,

EO R & Al

ED X ITHIWIT 2D ?

HLOWH] - - - FEOEM D BUEDOEH A ?
I o T4
BT D

TREME], BEAEI|

SR - B & i)

IEBL L Subk (BRI T X v h2)

A=A F 7Y 7 DGAAR Screening Panel
HMR D H]
fzAET 2D ?

bR TR DR
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I.R.C. §7701. Definitions
(o) Clarification of Economic Substance Doctrine-

(1) APPLICATION OF DOCTRINE- In the case of any transaction to which the economic substance
doctrine is relevant, such transaction shall be treated as having economic substance only if--
(A) the transaction changes in a meaningful way (apart from Federal income tax effects) the
taxpayer’s economic position, and
(B) the taxpayer has a substantial purpose (apart from Federal income tax effects) for entering into
such transaction.
(2) SPECIAL RULE WHERE TAXPAYER RELIES ON PROFIT POTENTIAL—
(A) IN GENERAL- The potential for profit of a transaction shall be taken into account in
determining whether the requirements of subparagraphs (A) and (B) of paragraph (1) are met with
respect to the transaction only if the present value of the reasonably expected pre-tax profit from
the transaction is substantial in relation to the present value of the expected net tax benefits that
would be allowed if the transaction were respected.
(B) TREATMENT OF FEES AND FOREIGN TAXES- Fees and other transaction expenses shall
be taken into account as expenses in determining pre-tax profit under subparagraph (A). The
Secretary shall issue regulations requiring foreign taxes to be treated as expenses in determining
pre-tax profit in appropriate cases.
(3) STATE AND LOCAL TAX BENEFITS- For purposes of paragraph (1), any State or local income tax
effect which is related to a Federal income tax effect shall be treated in the same manner as a Federal
income tax effect.
(4) FINANCIAL ACCOUNTING BENEFITS- For purposes of paragraph (1)(B), achieving a financial
accounting benefit shall not be taken into account as a purpose for entering into a transaction if the origin of
such financial accounting benefit is a reduction of Federal income tax.
(5) DEFINITIONS AND SPECIAL RULES- For purposes of this subsection—
(A) ECONOMIC SUBSTANCE DOCTRINE- The term “economic substance doctrine” means the
common law doctrine under which tax benefits under subtitle A with respect to a transaction are
not allowable if the transaction does not have economic substance or lacks a business purpose.
(B) EXCEPTION FOR PERSONAL TRANSACTIONS OF INDIVIDUALS — In the case of an
individual, paragraph (1) shall apply only to transactions entered into in connection with a trade or
business or an activity engaged in for the production of income
(C) DETERMINATION OF APPLICATION OF DOCTRINE NOT AFFECTED- The
determination of whether the economic substance doctrine is relevant to a transaction shall be

made in the same manner as if this subsection had never been enacted.

(D) TRANSACTION- The term “transaction” includes a series of transactions.
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L.R.C. §6662. Imposition of accuracy-related penalty on underpayments

(a) Imposition of penalty.--If this section applies to any portion of an underpayment of tax required to be
shown on a return, there shall be added to the tax an amount equal to 20 percent of the portion of the
underpayment to which this section applies.

(b) Portion of underpayment to which section applies.--This section shall apply to the portion of any
underpayment which is attributable to 1 or more of the following:

(1) Negligence or disregard of rules or regulations.

(2) Any substantial understatement of income tax.

(3) Any substantial valuation misstatement under chapter 1.
(4) Any substantial overstatement of pension liabilities.

(5) Any substantial estate or gift tax valuation understatement.

6) Any disallowance of claimed tax benefits by reason of a transaction lacking economic
substance (within the meaning of section 7701(0)) or failing to meet the requirements of any
similar rule of law.

(7) Any undisclosed foreign financial asset understatement.
(c) Negligence.--

For purposes of this section, the term “negligence” includes any failure to make a reasonable attempt to
comply with the provisions of this title, and the term “disregard” includes any careless, reckless, or
intentional disregard.

(d) Substantial understatement of income tax.--
(1) Substantial understatement.--

(A) In general.--For purposes of this section, there is a substantial understatement of income tax
for any taxable year if the amount of the understatement for the taxable year exceeds the greater
of--

(1) 10 percent of the tax required to be shown on the return for the taxable year, or
(i) $5,000.

(i) INCREASE IN PENALTY IN CASE OF NONDISCLOSED NONECONOMIC SUBSTANCE
TRANSACTIONS.
1) IN GENERAL. — In the case of any portion of an underpayment which is attributable to one
or more nondisclosed noneconomic substance transactions. subsection (a) shall be applied with

respect to such portion by substituting ‘40 percent’ for ‘20 percent.
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(2) NONDISCLOSED NONECONOMIC SUBSTANCE TRANSACTIONS. — For purposes of
this subsection. the term ‘nondisclosed noneconomic substance transaction’ means any portion of a
transaction described in subsection (b)(6) with respect to which the relevant facts affecting the tax
treatment are not adequately disclosed in the return nor in a statement attached to the return.

(3) SPECIAL RULE FOR AMENDED RETURNS.— In no event shall any amendment or
supplement to a return of tax be taken into account for purposes of this subsection if the
amendment or supplement is filed after the earlier of the date the taxpayer is first contacted by the
Secretary regarding the examination of the return or such other date as is specified by the
Secretary.

(j) Undisclosed foreign financial asset understatement.--

(c) Reasonable cause exception for underpayments.--

(1) In general.--No penalty shall be imposed under section 6662 or 6663 with respect to any
portion of an underpayment if it is shown that there was a reasonable cause for such portion and
that the taxpayer acted in good faith with respect to such portion.

2) EXCEPTION. — Paragraph (1) shall not apply to any portion of an underpayment which is
attributable to one or more transactions described in section 6662(b)(6).

(d) Reasonable cause exception for reportable transaction understatements.--

(1) In general.--No penalty shall be imposed under section 6662A with respect to any portion of a
reportable transaction understatement if it is shown that there was a reasonable cause for such
portion and that the taxpayer acted in good faith with respect to such portion.

(2) EXCEPTION. — Paragraph (1) shall not apply to any portion of a reportable transaction
understatement which is attributable to one or more transactions described in section 6662(b)(6).
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